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The UK member state, comprising the nations of Scotland, England, Ireland and Wales, 

ratified the United Nations Convention on the Rights of the Child in 1991. As a direct result, 

the United Kingdom has an obligation to ensure the implementation of the Convention 

under international law. As part of this, children should be protected and their rights 

respected and promoted. There is a specific right which requires all member states to 

protect the child from all forms of physical or mental violence, injury or abuse (Art 19). The 

UN Committee on the Rights of the Child have clearly stated in all of their concluding 

observations to the UK, that corporal punishment, and as a consequence the defence of 

‘reasonable chastisement’, is contrary to the rights outlined in the Convention. It took a 

considerable period of time before corporal punishment was outlawed in all schools, but this 

has now been the case for over 20 years. It is of regret that this did not extend to a 

complete ban within family homes too.  

The Committee on the Rights of the Child have repeatedly called for the UK member state, 

therefore by extension Scotland, to educate people on physical chastisement. However, 

this has largely fallen on deaf ears. The Committee have consistently pushed for legislation 

which prohibits the punishment of children. The ‘imprecise nature of the expression of 

reasonable chastisement as contained in these legal provisions may pave the way for it to 

be interpreted in a subjective and arbitrary manner’ (Committee, Concluding Observations 

1995). As Professor Rhona Smith argued back in 1999, and again in 2004, the Committee 

was making clear that there were no fail safe mechanisms to protect children from 

excessive physical punishments. 

Further, it has long been argued that the right to chastise children is a parental power. By 

it’s very nature ‘reasonable chastisement’ depends upon the individual circumstances. 

However, the circumstances under which assault would be justified in relation to adults is 

somewhat restricted, to self defence, for example - this in itself shows a clear inequality 

between adults and children. As Smith argued fifteen years ago, there is no real judicial 

control over the physical chastisement of children, and that remains the case today. 

Importantly, the use of the term ‘reasonable’ is subjective and will change dependent upon 

the individual you speak to. However, assault is not subjective – in common law it consists 

of ‘every attack directed to take effect physically on the person of another whether or not 

actual injury is inflicted’.  

It does not matter whether the Scottish public believe that spitting should not be included 

within the scope of ‘assault’ because it does and a perpetrator will be held accountable, as 

necessary. However, there seems to be a misplaced idea that the public opinion should 
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change before the defence of reasonable chastisement is removed and it be held unlawful 

to strike a child.  

It appears clear that the defence of reasonable chastisement has been the Scottish 

Government’s way of ensuring that parental rights to bring up their children as they see fit. 

While understanding the respect for family life, it is important that this is balanced with the 

right to protection which children are owed. Until now, that has arguably not been the case. 

The respect for family life and the reluctance of government to get involved in matters within 

the family home has been clear. 

To be blunt, the Welsh Government have ensured that children within their jurisdiction will 

not be subjected to assault, and it is difficult to understand why Scotland did not do so a 

long time ago. A public consultation in Scotland (Scottish Executive Justice Department, 

2000) previously proposed removing the defence of reasonable chastisement altogether – 

to no avail. These law commission recommendations were praised by Smith as showing a 

willingness to listen to the Committee on the Rights of the Child. However, this was in 2004 

– how in 2019 have we not turned that willingness into action? We are failing our young 

people by failing to act. We are failing to make children the best place in the world to grow 

up by virtue of not allowing them the most basic of protections.   

 

This consultation and children’s rights 

 

The participation strand of rights means that children should be consulted in all matters 

which affect them, and in accordance with Article 12, due weight given to those views. This 

bill appears to be failing to ensure those it seeks to protect are actually heard on this 

matter. This is a basic failure within this bill which fails to take account of those at its heart – 

children. The issue is already being pitched as children’s rights versus parental rights, 

which yielded very unsuccessful results in relation to the named person scheme, which was 

(wrongly) seen to be about competing rights, as opposed to protecting and empowering 

children.  

While appreciating the ethical considerations of involving children in research, there are 

many protections which can be put in place to ensure that young people can take part in 

research which has a direct impact upon them. The NSPCC routinely go into primary 

schools to advise children of their rights in relation to punishment, therefore this is not 

something which is new to children. On the contrary, it is something that children have a 

great interest in giving their views on. Relying on parental consent really does undermine 

this bill greatly. Protection of children is a key cornerstone of a child’s welfare, however until 

now the Scottish Government have not felt it necessary to make decisions to outlaw 

physical chastisement. Now that Patrick Finnie MSP has raised this important bill, there 

have still been no attempts to seek the diverse opinions of young people on this issue. It is 

not a taboo issue, it is a straight down the middle protection issue where children are 
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currently being failed. It would be viewed most positively if this stage of the consultation 

was extended to allow school aged primary school children to become involved. I strongly 

believe that the reason this has not been done falls squarely within the realms of what is 

seen to be popular amongst parents. Rights are not about popularity, they are about 

ensuring human rights of the most vulnerable in society are respected and upheld – 

Scotland is currently failing in this regard. 

 

In the most recent consultation on the 1995 Children (Scotland) Act, it was acknowledged 

that the presumption that all those over the age of 12 could give their views on matters 

which impact upon them (section 6) had led to the assumption that those under this age 

were incapable of doing so. It is becoming clear that the 1995 Act is not just leading to 

assumptions, it has led to the practice which the committee has also decided to use 

whereby those under 12 years of age are not permitted to take part in the consultation 

unless they have parental consent. This is not only contrary to Article 12 of the UNCRC, 

therefore breaching the rights of all children who may wish to take part and are unable to do 

so due to this consultation not being made available to them. It also shows a failure to 

appreciate the vulnerable young people who may wish to take part in this consultation but 

are prevented from doing so because their parents do not agree with their view points or 

parents whom are incapable of providing the necessary consent.  

If, as a woman, I was not allowed to provide my opinion without asking a man, this would be 

seen as discriminatory and potentially coercive in approach. However, if a child wants to 

give their opinion they must seek to overthrow that coercive control which thus far this 

consultation is leaving squarely in the hands of parents. This is not only contrary to a 

children’s rights response, it is contrary to a human rights response and certainly not in 

keeping with the commitment which the Scottish Government maintains of incorporating 

‘principles’ of the UNCRC into Scots law. I strongly urge the committee to consider this in 

greater detail.  

It is ‘normal’ children in schools all over the country whom we are seeking to ensure the 

rights of, therefore it is these children who should be heard from. It should not depend upon 

the happiness of parents to support their child’s awareness for human rights to be 

respected – this is contrary to a human rights approach. 

I would be happy to discuss either parts of this submission in more detail with the 

committee – I think it could be really important to the ongoing work the committee is doing. 

 


